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Property Partition in Enforcement Proceedings Against Common Property
ZHAO Dawei
(School of Law,Southwest University of Political Science and Law,Chongqing 401120, China)

Abstract: Property partition is a core issue in the enforcement of common property. The separate litigation model
for property partition established by current judicial interpretations structurally conflicts with the efficiency logic of
enforcement procedures, leading to an urgent need to construct a mechanism for property partition in enforcement
proceedings. Property partition in enforcement proceedings is not a simple substitute for litigation of property parti-
tion ; rather, it establishes the enforcement organ’ s preliminary judgment power over ancillary substantive matters at
the elastic boundary of the separation of adjudication and enforcement. Its legitimacy lies in the fact that although
the share determination involves the finding of substantive facts, it serves the advancement of the enforcement pro-
cedure for common property and does not constitute a final confirmation of rights. The institutional structure, which
adopts formal property partition as its principle and an enforcement objection lawsuit as ex-post relief, can safeguard
enforcement efficiency while providing procedural protection for right-holders. It is the due model for share determi-
nation in the enforcement of common property and also an institutional extension of the principle of separation of ad-
judication and enforcement at the intersection of substantive and procedural law. In terms of specific rules, property
partition in enforcement proceedings may adopt a division standard based primarily on the amount of equal division
and secondarily on the amount of capital contribution; regarding procedural arrangements, written review and en-
forcement hearings should run in parallel.

Key words: partition of common property; share determination; separation of adjudication and enforcement; en-

forcement of common property; litigation of property partition
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