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®  See Joseph L.Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68
Michigan Law Review, 501-502(1970).
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A Study on the Mechanism of Public-Power Intervention

in the Specification of Natural Resources as Objects of Real Rights
Li Guogiang

Abstract: When natural resources enter the system of private rights as object of real rights,
their specification becomes central to institutional design of utilization of natural resources. Un-
like traditional objects of real rights, which are defined largely by physical specificity, natural
resources cannot be readily brought within that standard. Their specification at an abstract level
therefore depends on both technological means and legal mechanisms. The Civil Code of the PRC
approaches natural resources by analogy with land, but this model alone cannot complete the
specification of natural resources as objects of rights. Such specification must instead be achieved
through coordination between public law and private law. Under the normative logic of Book III
of the Ecological Environment Code of the PRC and relevant special laws, the government, as
the allocator of natural resources, defines the scope of control over natural resources through an
“approval plus administrative concession” mechanism, thereby making abstract natural re-
sources tradable. Administrative concession is not only a regulatory instrument, but also per-
forms an empowering function by transforming statecowned natural resources into objects of pri-
vate rights that market actors may control. Through competitive mechanisms, the approval pro-
cedure public-interest requirements into the formation of concrete property interests capable of
exclusive control. Public power must, however, remain properly bounded in this process. When
exercising ownership on behalf of the state, administrative authorities must be constrained by
public interests so as to prevent approval power from being abused in ways that create resource
monopolies or impair ecological value.

Key Words: natural resources, object of real rights, public power, administrative conces-

sion, approval procedure
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