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The Disposal of Criminal Referring Property: From the Substantial Basis to Dogmatic Details
YAN Erpeng, MA Guangyuan
(Law School , Hainan University , Haikou 570228, China)

Abstract : The practical disputes over the disposal of criminal referring property in China are frequent and require theoretical
answer. Based on Article 64 of Criminal Law, its provisions are significantly different from Germany, Japan, South Korea and
Taiwan of China. Therefore, it can’t follow the doctrine system of Germany and has to jump out of “penalty-security meas-
ures” analytical framework. The doctrinal construction of the criminal referring property disposal system needs to start from
practical disputes, focusing on the actual function of the system in the judicial operation of China—the evaluation of the civil
law and administrative law of the incidental handling of property in criminal cases. This is rooted in the “criminal centrism”
adopted by China’ s judicial procedures. Based on this understanding, the system design of Article 64 of Criminal Law is the
“theory of prerequisite-law connection”. According to the “theory of prerequisite-law connection” , Article 64 of Criminal
Law contains three normative purposes with varying priorities: firstly, to repair the civil legal benefits damaged by illegal
acts; secondly, to maintain administrative order in the sense of administrative punishment; thirdly, to symbolically confirm
the criminal law norms. Therefore, the main disputes in the practice of the disposal of criminal referring property, such as the
nature of the departmental law, the subject of implementation, the legal nature of recovery, the scope of illegal income, the
scope of personal property used for crime, etc., can be explained in the “theory of prerequisite-law connection” , then an in-
terpretation plan that conforms to China’s provisions and judicial practice can be made.

Key words: disposal of criminal referring property; Article 64 of Criminal Law; security measures; “theory of prerequisite-
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