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On the Identification and Interpretation of Customary International Law
—-Centred on the Nicaragua v. Colombia Case in 2022
JIN Yongming' ,ZHANG Jinghui’

(1.School of International Affairs and Public Administration,Ocean University of China,Qingdao 266100, China;
2.School of Law,Ocean University of China,Qingdao 266100, China)

Abstract: The close interdependence between the United Nations Convention on the Law of the Sea( UNCLOS) and
customary international law has a potential impact on the internal logic of the International Court of Justice in identi-
fying customary international law, and the Court is accelerating its affirmation of the customary law nature of the
provisions of the UNCLOS. In the judicial practice of identifying customary international law, it is difficult to fully
apply the inductive method based on the elements of “a general practice” and “opinio juris” . The theoretical objec-
tivity and impartiality of the method is often met with difficulties in its application in real international judicial prac-
tice, and intrinsic selectivity in nature and objective impartiality in outward form constitute the main lines of the
judgment logic of the Court. In the identification of the attribute of Article 7, Paragraph 1 of the UNCLOS, the “as-
sertion” method adopted in the judgment of Nicaragua v. Colombia Case in 2022 is the result of the application of
this logic and the “efficiency” embodiment of the Court in pursuing the universality of the UNCLOS. However, the
quality of judicial activity always represents the authority of the Court. Even if the unanimous consent of the parties
gives the relevant judgments a fair appearance, the cumulative application of the “assertion” method without specif-
ic argumentation process will also cause substantial damage to the judicial credibility of the Court. “Identification”
and “interpretation” of customary international law are distinguishable stages. The concept of “interpretation” in
the legal sense is limited to the stage of determination of scope following the identification of customary law, and the
tendency to apply the inductive method, as formally expressed in the Nicaragua v. Colombia Case judgement on the
straight baselines, also stems from the confusion between “identification” and “interpretation” of customary inter-
national law. At the same time, in Nicaragua v. Colombia Case, the subjective arbitrariness inherent in the identifi-
cation of customary international law by the Court also permeated the logic of its interpretation of specific provisions.
However, the interpretation of a provision based on a simple “assertion” of the existence of a rule of customary in-
ternational law should not constitute an interpretation of customary law, and formal justice in the judgement does not
confer substantive justice on the content of the judgement. With regard to the interpretation of specific provisions,
the interpretation of Article 7, Paragraph 1 of the UNCLOS in Nicaragua v. Colombia Case was a substantial break
with the original meaning of that provision, the larger scale of law-making that it presented in fact amounted to the
creation of a new and extremely strict set of criteria for the application of straight baselines, which not only constitu-
ted a “judicial law-making” , but the relevant judgment showed a greater likelihood of being followed in the pattern
of “judicial law-making”. At present, the role of customary international law as a convenient judicial tool is becom-
ing more prominent. The Court is accelerating the process of universalization of the UNCLOS through customary in-
ternational law, and judicial activism is becoming more pronounced in its judgments. In this regard, it is necessary
for Chinese scholars to pay attention to and be vigilant about the trend of relevant judgments of the Court, in order
to prepare for the continuity and formalization of adverse judgment situation.

Key words: identification of customary international law; UNCLOS; Nicaragua v. Colombia Case; judicial law-

making; straight baselines



