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On the Real Right Effect of Bills of Lading
SUN Sigi'?

(1.School of Law,Shanghai Maritime University , Shanghai 201306, China
2.Law School , East China University of Political Science and Law ,Shanghai 201620, China)

Abstract ; There has long been controversy in Chinese law regarding the function of the bill of lading as a document
of title. The Drafi Shipping Law in the late Qing Dynasty and the legislations of the Republic of China both have
provisions on the real right effect of bills of lading, but the Maritime Law of the People ’s Republic of China does not
make any provision for this. As early as the Republic of China, the view that the bill of lading is a document of title
existed in theory. This view continued until the mid-1990s when it began to have a fierce debate in China over the
real right effect of bills of lading. Cases during the Republic of China period rarely touched upon the real right effect
of bills of lading. However, since the founding of the People’ s Republic of China, courts at all levels have often
made direct discussions in their judgments that the bill of lading is a document of title, among which Guiding Case
No. 111 of the Supreme People’ s Court is the most typical. The common law system believes that the bill of lading
is a document of title. In the common law system, serving as a document of title is one of the three functions of the
bill of lading. The ocean bill of lading is the only document of title to goods at common law presently recognized un-
der the English common law. As such, the transfer of a bill of lading is capable of transferring to the transferee the
constructive/symbolic possession of the goods, and constructive possession means the control over a property without
actual possession of it. The major jurisdictions of the civil law system generally have provisions on the real right
effect of bills of lading, which is also called as the delivery effect of bills of lading. Based on the delivery effect of
bills of lading, possession of bills of lading is equivalent to indirect possession of goods, and delivery of bills of lad-
ing is also equivalent to symbolic delivery of goods, which can meet the delivery required in transfer of property
rights of goods. Over a long period of time, a stable distribution of theories has been formed, including the repre-
sentative theory, the strict relative theory, the absolute theory and the real right effect negation theory. Both the
common law system and the civil law system recognize that the bill of lading represents the constructive possession
or indirect possession of the goods. The transfer of bills of lading thus represents the transfer of possession of the
goods, but holding the bill of lading itself does not represent the ownership of the goods and other property rights.
“Bills of lading represent goods” is just a shorthand expression that emphasizes the symbolic meaning of bills of lad-
ing. Chinese law does not have explicit provisions on the real right effect of bills of lading, but the real right effect
of bills of lading can be applied as a custom to supplement the adaptive space. Article 598 of the Civil Code of the
People ’ s Republic of China also provides a certain basis for replacing the delivery of goods with the delivery of bills
of lading from the perspective of sales contracts. The main impact of electronic bills of lading on the real right effect
is how to identify possession of electronic bills of lading as intangible objects. The international and domestic legisla-
tive progress of electronic bills of lading has mainly formed three models. One is to create the concept of control as a
functionally equivalent concept of possession. The second is to expand the object of possession to electronic docu-
ments such as electronic bills of lading. The third is to adopt a central registration model to manage electronic bills
of lading through the independent system. The revision of the Maritime Law of the People ’s Republic of China should
properly stipulate the real right effect of paper and electronic bills of lading.
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