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The Institutional Challenges and Functional Positioning of the UNCLOS in the Context of Climate Change
—Starting from the Request for an Advisory Opinion Submitted to the ITLOS
LI Jie

(School of International Law , Northwest University of Political Science and Law,Xi’ an 710122, China)

Abstract ; In recent years, global climate governance and international ocean regime have gradually become inter-
twined. Commission of Small Island States on Climate Change and International Law ( the Commission) submitted
issues related to climate change to the International Tribunal for the Law of the Sea (ITLOS) on 12 December
2022, requesting the Tribunal to issue an advisory opinion. The Commission requested the Tribunal to give an advi-
sory opinion on the following questions; What are the specific obligations of State Parties to the United Nations Con-
vention on the Law of the Sea (UNCLOS) , including under Part XII; (a)to prevent, reduce and control pollution
of the marine environment in reaction to the deleterious effects that result or are likely to result from climate change,
including through ocean warming and sea level rise, and ocean acidification, which are caused by anthropogenic
greenhouse gas emissions into the atmosphere? (b)to protect and preserve the marine environment in relation to cli-
mate change impacts, including ocean warming and sea level rise, and ocean acidification? This judicial attempt in-
volves procedural and substantive issues, which challenged existing international legal basis and ocean rule system.
In terms of procedural issues, the most prominent one is the “advisory jurisdiction dispute” , that is, there are obvi-
ous differences among countries on whether the ITLOS has the jurisdiction to accept the application for an advisory
opinion. Although the ITLOS officially issued an advisory opinion on climate and oceans on 21 May 2024 and it
clearly stated that the Tribunal has jurisdiction to give the advisory opinion requested by the Commission from a
long-term perspective, in order to avoid uncertain spillover effects and possible chain reactions, the Tribunal’ s ex-
ercise of its advisory functions should be comprehensively evaluated and treated with caution. In terms of substantive
issues, the interpretation of the obligation to “protect and preserve the marine environment” in Part Xl of the UN-
CLOS is very critical. The Tribunal replies that anthropogenic greenhouse gas emissions into the atmosphere consti-
tute pollution of the marine environment within the meaning of Article 1, Paragraph 1, Subparagraph 4 of the UN-
CLOS. The obligation under Article 192 of the UNCLOS to protect and preserve the marine environment has a broad
scope, encompassing any type of harm or threat to the marine environment. Under this provision, States Parties
have the specific obligation to protect and preserve the marine environment from climate change impacts and ocean
acidification. Although UNCLOS could play a certain positive role in climate change mitigation and adaptation in
terms of its spirit of purpose, obligation setting, and dispute settlement, it is not realistic to rely on the law of the
sea system to comprehensively adjust “ocean-climate” issues, and there are obvious theoretical gaps and practical
dilemmas. In contrast, the path of “taking climate change institutions as the main channel and supplementing by o-
cean governance systems’ is more feasible. Both sustainable development of the ocean and climate change issues
are important platforms for China to fully participate in global governance, and they are also valuable opportunities
for safeguarding national development rights and interests. In the future, China will strengthen the coordinated de-
velopment of climate issues and ocean issues from multiple angles. Based on moving from offshore waters to high
seas and deep seas, China will seek win-win and common prosperity for building a maritime power and a responsi-
ble major country for climate governance.

Key words: climate change ; ocean sustainable development; UNCLOS



